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484 COLUMBIA LAW REVIEW 

A statute preventing the use of the national flag for advertising purposes was 
held constitutional. Halter v. Nebraska (1907) 205 U. S. 34, 27 Sup. Ct. 419. The 
provision of Art. I, § 8 of the federal Constitution that Congress shall have the 
power to declare war, to raise armies and to maintain a navy does not preclude 
all state legislation affecting these subjects. An Illinois statute prohibiting any 
body of men other than the state militia and United States troops from drilling 
or parading with arms without a license, did not infringe upon the domain of the 
federal government. Presser v. Illinois (1886) 116 U. S. 252, 6 Sup. Ct. 580. 
Appropriations by towns and counties to pay bounties to induce volunteers to 
enter the military service of the United States have been held not repugnant to 
the Constitution. Board of Commrs. v. Bearss (1865) 25 Ind. 110; cf. Booth v. 
Town of Woodbury (1864) 32 Conn. 118. Likewise, state laws providing for the 
payment of a bonus to men who had been in the federal service have been held 
valid. Gustafson v. Rkinoiv (Minn. 1920) 175 N. W. 903; State v. Handlin (1917) 
38 S. Dak. 550, 162 N. W. 379. A Montana act similar to the statute in the instant 
case has been sustained. State v. Kahn (1919) 56 Mont. 108, 182 Pac. 107. Such 
legislation generally has been held constitutional so long as it did not actually as- 
sume powers of the national government or hinder the operation of the federal 
laws. The instant case follows the general rule. 

Contracts — Identity of Parties. — The plaintiff, having applied twice for a ticket 
of admission to a theatre performance, was refused because of past disagreements 
with the defendant manager. Thereupon he secured a ticket through the medium 
of one Pollock. When he presented himself at the theatre, he was denied ad- 
mission by order of the defendant. In an action for procuring a breach of the 
contract between the plaintiff and the theatre company, held, there was no contract. 
Said v. Butt [1920] 3 K. B. 497. 

By the modern English view, the purchase of a theatre ticket gives the holder 
a license to witness the performance which includes a contract not to revoke the 
license so long as he conducts himself properly. Hurst v. Picture Theatres, Ltd. 
[19151 1. K. B. 1. However, it is elementary in contract law that one may choose 
with whom he will contract; and the owner of a theatre, being under no public 
duties like those of a common carrier, may refuse admission to whomever he will. 
People ex rel. Burnham v. Flynn (1907) 189 N. Y. 180, 82 N. E. 169. These 
principles must be reconciled with the general rule that an undisclosed principal may 
sue on a contract made by his agent. It is believed that this rule should be limited 
to cases where the personal element is absent, ;'. e., where the third person would not 
have refused to contract with the principal directly. And so specific performance 
has been refused to the undisclosed principal. Cowan v. Curran (1905) 216 111. 
598, 75 N. E. 322. And the third person is not held to the contract while it is yet 
executory. Moore v. Vulcanite Cement Co. (1907) 121 App. Div. 667, 106 N. Y. 
Supp. 393. Rescission has been allowed in a similar situation even where the party 
seeking it could show no actual damage. Gordon v. Street [1899] 2 Q. B. 641 ; 
Whurr v. Devenish (1904) 20 T. L. R. 385. The Massachusetts court has gone far 
in refusing recovery against the third party even after he has consumed the goods 
supplied by the principal. Boston Ice Co. v. Potter (1877) 123 Mass. 28. But a 
result opposite in principle was reached in Kelly Asphalt Block Co. v. Barber 
Asphalt Paving Co. (1909) 136 App. Div. 22, 120 N. Y. Supp. 163. While this result 
may not accord with rigorous contract theory, it is certainly more equitable. How- 
ever, where the undisclosed principal can be put in statu quo, there seems to be no 
valid reason for holding the third party on the contract; and the facts of the 
instant case disclose no reason warranting an infraction of the basic rule that one 
may choose with whom he will contract. 



